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OFFICE OF ATTORNEY GENERAL, fa 
y LITTLE Rock, ARKANSAS, January 1, 1885. 


a 


e ; i s 7 3 
lo His Excellency, JAMES H. Berry, Governor of Arkansas : 


A 
Sir:—In accordance tl the requirements of the Constitu- 
tion, I have the honor to submit for your consideration a report 
of the transactions of this office, from the Ist of s J anuary 1883, 
to the 31st day of December 1884. 
During this period the business of the office has not dimin- 
ished. \ - 
It has, as usual, included many matters of large interest and 
importance to the’ State. To some of these I would specially 
call your Excellency's attention, whilst of course, many things - 
of minor interest must remain without report or notice. 
I first mention the case of - 


STATE OF ARKANSAS vs. R.C. NEWTON ET ALS. | 
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Attention was called to this case, in my report, als two 
years ago, in the following words; 


wI found this case in abeyance, so to speak, in the Supreme 
Court, The Legislature, at the session of 1879, passed a bill ale 
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lowing General Newton and his securities to discharge the in- . 


debtedness, claimed as due to the State, by paying. $22,688.43, 


‘and giving two years within which to pay the amount. , 


Two full years having elapsed, and only a portion of the 
amount having been paid, I applied for a mandate, and brought 
the case back to the Pulaski Circuit Court. . à 


The case came on for trial at the spring term, 1882, and re- 
aulted in a verdict in favor of the defendants. I immediately 
filed a motion for a new trial, which was granted, 

The case was again tried at the fall term, 1882, and again re- 
sulted in a verdict for defendants, 

I again filed a motion for a new trial, and after mature delib- 
eration on the part of the Circuit Court, the motion was over- 
ruled and new trial denied. 

I duly excepted to this ruling, and as the court was on the 
eve of adjournment for the term, and as the record is a,very-vol- 
uminous one, the State was granted until the next term to pre- 
pare and file her bill of exceptions, in order to take the case 
again to the Supreme Court. | 


The case has now been fairly and fully tried three times by 


_ a jury, resulting in each instance in a verdict for the defendants. 


D 


The Supreme Court has definitely settled the law of the case in 
favor of the State’s claim. 

Asthe Legislature will meet before the time limited for tak- 
ing an appeal, I shall, of Course, be guided in my future action 


by any suggestions or orders of that body, if it shall see fit, in ‘ 


its wisdom, to indicate what further action, if any, shall be taken 
in the premises.” 
As the Legislature did not see fit, in any way, to indicate 


that further action should be taken, in the case, it has remained. 


in statu quo, except that the bill of exceptions has been duly pre- 
pared and signed, and the case can, if desired, still be taken to 


the Supreme Court, by writ of error, at Kei? time within three 


years from the date of last trial. 


Under all the circumstances, and in view of the fact that-the | 
Legislature has once taken cognizance of the case, I have 
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scout it best to leave it for some intimation from the General - 
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| | STATE vs. PULASKI COUNTY. 


i ‘ * 
‚ 


peal to the Supreme Court. Since that time the Supreme Court 
has affirmed the decree of the Chancery Court, establishing the 
claim and right of the State to the rooms in the East wing of 
the Capitol building, so long used by the County of Pulaski. 
These rooms have been vacated by the County, and posses- 
sion duly surrendered to the Secretary of State, in obedience to 
the mandate of the Supreme Court. 


SUIT vs. D. W. LEAR ET ALS. 


I 


the fact that complaint was made that D. W. Lear, during his 
term of office as Commissioner of State Lands, had received, 


- from applicants for donation lands, fees in excess of the amount 


required, ‘and that only a portion of the fees received had been 
by him paid into the-State Treasury. Mr. Lear insisted on a dif- 
ferent construction as to where these fees belonged. 

To test the question I instituted suit against him and his 
bondsmen i in the Pulaski Circuit Court. This suit is still pend- 
ing. In the meantime Mr. Lear has refunded to most or per- 
haps all persons who have perfected their donations and failed 
to receive deeds, the excess in his hands required to pay for 
deeds, 

He has also soap to pay, (and has secured the payment, ) 
the amount on donation deeds, due from those persons who have. 
received deeds on the faith of the amount deposited with him 
when application for donation lands was made. This: whole 
matter will, in a short time, be fully and satisfactorily settled— 
So that neither the State nor individuals will lose a dollar ou the 
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| At the date of my last report, this case was pending, on ap- 


Since the date of my last report, my attention was called to 
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RAIL ROAD SUITS. . 


-m 


Th last General Assembly in the revenue law, approved 
March 31st, 1883, provided for the taxation of “ personal ” 
property of railroads including railroad track, rolling stock, «e. . 

Under this act, the Board of Railroad Commissioners pro- 
ceeded to make assessments, of the various roads in the State, 
for the taxes of 1883. Thereupon the St. Louis, Iron Mountain 
& Southern Railway Co., and the Memphis & Little Rock Rail- 
road Co., each filed bills in the Pulaski Chancery Court, to: en- 
join the assessment and collection of these taxes. ` 


To these bills, demurrers were interposed, and after elabor- 
ate argument, the Chancery Court dismissed the bills for want 
of equity; and the Railroad Companies appealed. 


The Supreme Court affirmed the decree of the lower Court»: 


in both cases. 


The Companies immediately sued out writs of error to the 


Supreme Court of the United States. 

Within the last few days—on the 22nd of December, 1884— 
the case of the M. & L. R. R. R. Co., was decided, in all things 
affirming the decree of the Supreme Court of the State—thus 
permanently fixing the liability of that-road, to taxation. 

I have felt some slight apprehension in regard to this one of 
the cases,—some of the questions involved being different, and 
more doubtful than in the case of the St. L, I. M. & 5. Bail- 
way. 

I have every confidence that the decree in ne last named 
case will also be affirmed. 


I desire gratefully to acknowledge the very valuable and Im. 
portant services rendered to the State, by Hon. U. M. Rose, who 


was retained by your Exellency to aid in the defense of these 
cases, both in the Chancery and Supreme Courts of the State, 


and also to represent the State in the defense in the Supreme d 


Court of the United States. 
I would also respectfully suggest that for these valuable -ser-. 
vices the State is justly indebted to Judge Rose, and that rea- 
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SUIT ON THE BONDS OF EX- AUDITOR JOHN. . 
CRAWFORD. SW 


44 


It having been ascertained by the report of the Special Sen- 
ate Committee submitted ‘at the last session of ‘the Legislature 
that Ex-Auditor:John Crawford was in arrears in his accounts ' 


Court to recover the amounts due. 


Formal ¿ answers were filed by some of the defendant bonds- 
inet but as soon as the-exact amount due on each of the three. 
bonds was ascertained, no further resistance was made and a de- 


Cree, aggtegating the sum of $9,922.09, was rendered. 


The property of Ex-Auditor Crawford was sold under this 
decree, and bought i in by one of the sureties. 
amount, of the decree, ‘principal, interest and cost, has been made 
up ‘by the sureties, and has nearly all been paid. By the time 
the General Assembly convenes, it is believed, that every dollar 


ury. | 


_ SUIT ON THE BONDS OF EX-TREASURER 
T. J. CHURCHILL. 
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- By far the most important suit that -has occupied the time and 
attention of the Attorney General, is that of the State v. Ex- Treas- 
urer E. J: Churchill and his sureties on the bonds executed dur- 
ing the three terms that he held the office of State Treasurer. ‘ 

The suit was commenced in the Pulaski,Chancery Court in 
the year 1883, soon after the adjournment on the last General * 
ER EEN b A 


with ' the State, suit was instituted in the Pulaski Chancery 


The balance of the- 


of this indebtednéss will have been covered into the State Treas- 
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Owing-to the large amount involved, and the. many peculiar | 
` and intricate questions arising in the case, a vigorous and stub- |: 


born defense has been made by the sureties on the-various bonds, 
To attempt to give even a general history of the case would 


occupy too much space in this report without subserving any 


useful purpose. ¿Every inch of the ground has been contested. 
Hardly a week has passed since the institution of the suit but 
some motion or other pleading has been filed, or some question 
argued. ( E 

Early in 1884 the accounts of the Ex-Treasurer were referred 
to Hon. Thos. H. Simms as Special Master. A very elaborate 


and carefully prepared report was filed by him, showing the | 


liability on each of the three bonds. 
Most of the questions presented in-the suit have been passed 
upon by the Chancellor, and a final decree on the whole case, it 


is hoped will be rendered, by the time the Legislature assembles, 
Whatever the decree may be, the case, without doubt will be . 


taken by appeal to the Supreme Court. 


_ Permit me in this connection to acknowledge the obligations | 
of the State to Messrs. John M. Moore and J. B. Judkins, who | 


were employed by your Excellency as associate counsel with the 


Attorney-General in the prosecution of the cases against Ex-Au- : 
ditor Crawford and Ex-Treasurer Churchill, and their bonds» 
men. These gentlemen have rendered invaluable services—: 


Mr. Judkins from his experience as a mémber of the Senate 


Committee in examining the accounts, was almost indispensable 


in the duties of counsel before the Special Master; Mr. Moore 


has been “instant in season and out of season” in the prepara- 


tion of pleadings and in arguments before the Court,—without, 
the aid of these associates, the Attorney-General would have 
had but little time left for attention to any of the other impor- 
tant duties of his office, since the institution of these suits. 


REAL ESTATE BANK CASES: ' 
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Nothing of very great importance in reference to these cages 
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has Geen “There are six cases still pending i in the Pulaski E 
_Chancery Court involving about $75, 000. These are litigated 


andare being ‘disposed of as rapidly as the condition of the 


docket and the state of the pleadings in the cases will admit of.. - ) 


The amount of sales reported by the Commissioner of the- 


Chancery.Court during the past two years is $222,839. 90—(the 
lands bought i in by the State.) The total amount on account of 


redemptions, etc.. actually paid into the treasury since date of ` 


last report up to September 30; 1882, is $5982.17. The total 
amount still due the State on ee on the 15 year pan 
is about $100,000. 


The cuba of criminal cases in the Supreme Court since. 


January 1st, 1883, hás been one hundred and twelve. 


In almost all of these cases I have prepared briefs, more or ` ` 


less elaborate, and 1 have the honor to report that in a majority j 


of the cases, the rulings and decisions of the courts have been 


favorable to the State. In three or four instances where (here 


were palpable errors on the part of the State, in the record, to 
save labor and expense, and in the interest of justice, I have 
confessed the errors and submitted to a reversal. 

In addition to the forégoing matters specifically mentioned, 
there has been an unusually large amount of State business trans- 
acted in this office and in the various courts. It could hardly be 


otherwise in view of the rapid increase in population, and the ' 


wonderful development of the resources of the State in numer- 
ous ways. ) 


E 


| OPINIONS anp CORRESPONDENCE. 


During my present term of office I have furnished to the 
officers of the various State Departments, forty written official 


opinions, on almost as many different subjects, connected with ` 


the administration and construction of our laws. .This does not 


include opinions and communications to members of the Legis- - ' 


lature, and to Prosecuting Attorneys. ' 
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In addition to all the foregoing, I have found the burden of 
the general correspondence. of the office very great. ul 
In some instances I have found it: impossible. to. attempt. 46 


reply to letters ofinquiry. In almost innumerable other instances, 


these communications are from county, district and municipal 
officers, and often on questions of the gravest importance, ` 

To remit them to the “red tape” system, of requiring them 
to be forwarded through the Prosecuting Attorneys, would many 
times be to refuse the answer altogether, and so at the cost of 
much time and labor, I have endeavored, in most:cases, «to fur- 
nish the information directly to the officers applying-for it.. Of 
course, such communications from this office, cannot be regarded 
strictly as official opinions, but they serve at guides. for county 
and other officials, and, it is believed, oftan. prevent confusion 
and litigation, and as our system is constituted, and in the “un- 
digested ” condition of our Statutes, such correspondence can 
hardly be avoided. | | Ji 


EA 
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, It is usual for the Attorney General in his report to offer sug- 
Ee to the Legislature, ‘through the Governor, 28 to such 


changes, and amendments to our laws as may be deemed impor- 


tant and necessary. Wich 


Two years ago I ventured to suggest certain alterations, and 
the passage of some new laws—the General Assembly acted on 
one of the most important of these suggestions—that of amend- 
ing the law in regard to the. mode of counting the votes.on 
Amendments to the Constitution. | 


There are a few others that I then thought important, and 
two years further experience has not caused me to change my 
opinion, and I therefore again make the following suggestions: 


1. The appeal of trivial criminal cases to the Supreme Court, 
has become a crying and serious evil, absorbing much of the 
time of the court,and of the Attorney General, most needlessly. 
In many cases appeals are taken, through ignorance, where 
the principles involved have been definitely settled, and often. 
simply to gain time. | 
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‘They are rarely followed into the Supreme Court by. counsel, - ' 


or by brief, and the trouble and responsibility of examining them 
is thrown entirely on the court and the Attorney General. 


oI suggest, as a.cure for this evil, the passage of an act re~ 
quiring all appellants in misdemeanors to make an advance dè- ` 


posit of say, $10, on account of costs in the Supreme Court, to be 
refunded, of course, in the event of a reversal of the judgment. 


This would prevent very many. frivolous appeals, and is re- 
quiring no more than is required of appellants in ‘civil cases, and 
would be an immense relief to the court. ` ` 7 

9, -I further suggest, as an amendment to the “Act regulat- 


ing the practice of medicine and surgery,” that physicians should’ 
be required to be. examined and registered in the county of their 


residence, and not elsewhére, except nce examined by the 


State Board. TEE: - : y 


Ki 


3. The Supreme Ge having recently decided our Ped- — 


dler’s license act to be unconstitutional, it seems to me to be im- 
portant that another law providing for and Fea) dee li- 


a 


cense should be enacted. i we 


4. The Constitution provides that when. ihe: population of’ 


the State shall amount to one million, the General Assembly’ may 
increase the number of Supreme Judges to five. Our population 
must be very nearly, if not quite, one million, now, and Lregpect- 


fully suggest the practicability and desirableness of some action 


being taken looking to an increase in the number ofthe Judges 
ofthe Supreme Court, in order not only to lighten the labors of 
that tribunal, but also to facilitate the dispatch of business in 
the court. ` : fe 

5. By provision of section 4899 Gantt’s Digest, all suits in 
chancery to enforce the lien of the State for the purchase money 
for internal improvement, Saline, Seminary and other lands sold 
by the State, were required to be brought, prosecuted and deter- 
mined 1 in the Pulaski Chancery Court. Zi 
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By the Act of January 26th, 1875, the above section was re- 
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pealed, and it was provided that all such suits relating | to lands, 
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., during their present terms. | 
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outside of Pulaski County, should be prosecuted and determined 
in the respective counties where the lands-are situated. 


Experience has proven that this mode of enforcing the liens 


of the State is not practicable, . nor ai of good to the 
State. 

1 respectfully suggest, that it would be highly ciao 
to the State to restore the law as found in the above cited gec- 
tion of Gantt’s Digest, and require all such suits to be prosecuted 
in the Pulaski Chancery Court. D 


6. Permit me lastly, but by no means as least in importance, 
to suggest the propriety—the pressing necessity—of an act to 
increase the salaries of the State Officers. I can do this, asi I 
am about to retire from office, without any suspicion of inter- 
ested motives—and it must be remembered, moreover that no 
increase in salaries can effect any of the Constitutional officers 


ae 


The duties of all the officers are increasing every year,as our - 


State increases in population and develops her resources—and 
what may have been considered a competent Salary ten years 
ago when the State was burdened with debt, and when perhaps 
not half the work was necessary on the part of the “servants of 
the people,” is no longer adequate and hardly respectable for the 
officers of a great commonwealth, of a million of inhabitants, 
and comparatively free from debt. | 


These suggestions are only a few of many occurring to my 
mind, and might be multiplied indefinitely, but I forbear. 


As has been often remarked, we have “too much legisla- 


tion.” A“few plain statutes, collated and digested, are infinitely 


better than a large mass of crude laws scattered through many 
volumes of Acts. | 

In retiring from office I desire to bear cheerful testimony; to 
the uniform courtesy and. consideration that has characterized 
your Excellency as well as all the other officers of the State 
Government. | 
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‘The duties that I have been called upon to discharge haye EK 


been onerous and exacting, and have occupied my time very = ; 
fully. ‘They have, however, been greatly lightened: by the co- 
operation of those associated with me in the various State de- |... 
partments, and I shall carry with me into private life BEE 

recollections of my official intercourse with them. : 

I desire to acknowledge my obligations to Caldwell Brad-. 
shaw, Esq., for the efficient and cheerful assistance that he has 
rendered to me in the discharge of the arduous duties of my 
office, 

I leave the office of Attorney-General with the docket almost 
entirely cleared of cases—and everything connected with it, as 
. I think,—and as I trust will be found,—in a healthy and satis- 

` factory condition. ges 

I transfer it to a safe, SNE and worthy successorinthe | 
person of Hon. Dan.W. Jones. Lë 

In conclusion, permit me to congratulate your ‘Excellency on * 
the material and increasing prosperity of thé State, and on the o 
harmony that prevades-all departments of the government. dE: 

With sentiments of high esteem, believe me, o e 
Very respectfully, your obedient servant, * he 

ELE C. B. MOORE, - 

- Attorney-General. 
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